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THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY
WASHI NGTON, D. C. 20460

OFFI CE OF ENFORCENMENT
DATE: Decenber 18, 1978

SUBJECT: Interpretation of "Constructed" as it Applies to
Activities Undertaken Prior to Issuance of a PSD

Perm t
FROM Di rector

Di vision of Stationary Source Enforcenent
TO Enf orcenent Division Directors

Regi ons |-X

Air and Hazardous Materials Division Directors
Regi ons |-X

The issue addressed in this menorandumis where on the continuum from
pl anning to operation of a mapjor enmtting facility does a conpany or other
entity violate the PSD regulations if it has not yet received a PSD perm t.
(I't is assumed here that such a permt is required by the PSD regul ations.)
Thi s question has arisen several tines in particular cases and general
gui dance now appears necessary.

The statute and regul ations do not answer this question. The Clean Air

Act states sinply that, "[n]o major emtting facility ... may be constructed
unless - (1) a permt has been issued ... [and various other conditions
have been satisfied]." Section 165(a). Similarly, the PSD regul ations
state that, "[n]o mpjor stationary source or nmmjor nodification shall be
constructed unless the [various PSD requirenents are net]." 40 CFR
52.21(i)(1), 43 FR 26406. "Construction" is defined in the regulations as
"fabrication, erection, installation, or nodification of a source." 40 CFR

52.21(b)(7), 43 FR 26404. This accords with Section 169(2)(C) of the Act,
but it does not explicitly answer the question posed above. To our
know edge, the legislative history of the Act does not treat this issue.
Thus the term "constructed" seens to be open to further interpretation by
EPA.
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Commencenent of construction is quite specifically defined in both
Section 169(2)(A) of the Cean Air Act and 40 CFR 52.21(b)(8), 43 FR 26404.
However, that definition is for the purpose of deciding the threshold
question of the applicability of the PSD regul ations. Therefore, we are not
bound by it in deciding what activities may be conducted prior to receiving
a necessary PSD permt.

DSSE' s response to date has been that the permtting authority shoul d
make the determi nation on a case-by-case basis, after considering all the
facts of the individual situation. For exanple, we said that site clearing
m ght be inappropriate for a source proposed to be constructed in a heavily
forested Class | area, but permissible for a source proposed to be
constructed on a junk-strewn lot in a heavily industrialized Cass Il area.

After consulting with the Ofice of General Counsel, we are now
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amending this policy in order to mnimze the adm nistrative burden on the
pernmitting authority and to adopt what we believe now to be the better |egal
interpretation. The new policy is that certain limted activities will be
allowed in all cases. These allowable activities are planning, ordering of
equi prent and materials, site-clearing, grading, and on-site storage of

equi prent and materials. Any activities undertaken prior to issuance of a
PSD permt woul d, of course, be solely at the owner's or operator's risk.
That is, even if considerable expense were incurred in site-clearing and

pur chasi ng equi pnment, for exanple, there would no guarantee that a PSD
pernmt would be forthcom ng.

Al on-site activities of a permanent nature ainmed at conpleting a PSD
source for which a permt has yet to be obtained are prohibited under all
circunstances. These prohibited activities include installation of building
supports and foundations, paving, |aying of underground pipe work,
construction of permanent storage structures, and activities of a simlar
nat ure.

The new policy has several advantages. First, it will be easy to
adm ni ster, since case-by-case determ nations will not be required.
Moreover, it assures national consistency and permts no abuse of
discretion. Finally, it appears to be the nbst legally correct position.
The policy has the undeni abl e di sadvantage of allow ng a good deal of
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activity at sites which may be highly susceptible to environnmental inpact.
We feel that on bal ance, however, the advantages of the policy outweigh the
di sadvant age.

If you any questions, please feel free to contact David Rochlin of ny
staff, at 755-2542.

Edward E. Reich

cc: Peter Wckoff, OGC
Ri chard Rhoades, OAQPS
Li nda Murphy, Region |
Ken Eng, Region |1
Ji m Sydnor, Region |11
Wnston Smth, Region IV
St eve Rothblatt, Region V
Don Harvey, Region VI
Bob Chansl or, Region VII
Dave Joseph, Region VIII
Bill Wck, Region IX
M ke Johnston, Region X



